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BeforeBERGER, JACOBS andRIDGELY, Justices.
ORDER

This 20" day of April 2012, upon consideration of the bsief the
parties and the record below, it appears to thetGoat:

(1) The defendant-appellant, Jose D. Bezarez] file appeal from
the Superior Court’s July 20, 2011 order adopthmey€ommissioner’'s June
27, 2011 report, which recommended that Bezareg® imotion for
postconviction relief pursuant to Superior Courtin@nal Rule 61 be

denied: We find no merit to the appeal. Accordingly, aférm.

! Del. Code Ann. tit. 10, §512(b); Super. Ct. CriR1.62. Because this was Bezarez's
first postconviction motion, Bezarez’'s trial andpeffate counsel were requested to
submit affidavits in response to his allegationsiméffective assistance of counsel.
Super. Ct. Crim. R. 61(g)(1) and (®ornev. Sate, 887 A.2d 973, 975 (Del. 2005).



(2) The record before us reflects that in Octdd@08, Bezarez was
found guilty by a Superior Court jury of Intentidnslurder in the First
Degree, Felony Murder in the First Degree, Roblethe First Degree, two
counts of Attempted Robbery in the First Degreengparacy in the Second
Degree, and five counts of Possession of a Firéaunmg the Commission
of a Felony> Bezarez was sentenced to two life sentencessplbstantial
additional time at Level V. His convictions weriraned by this Court on
direct appeat.

(3) In his appeal, Bezarez claims that a) the Bop&ourt erred
during the trial proceedings when it permitted awartified interpreter to
translate two Section 3507 stateménts); the Superior Court also erred
during the trial proceedings when it permitted ewice of “prior bad acts” to
be admitted in violation of D.R.E. 404(b); and kg tSuperior Court erred
when it denied his postconviction claims of ineffee assistance of counsel.

(4) Bezarez's first claim is that the Superior @oerred by
permitting an uncertified interpreter to translateo Section 3507

statements. The record reflects that two withedsesthe State gave

% In a subsequent bench trial, Bezarez also wasdfguilty of Possession of a Deadly
Weapon By a Person Prohibited.

% Bezarez v. Sate, 983 A.2d 946 (Del. 2009).

* Under Del. Code Ann. tit. 11, §3507(a), the votugitout-of-court prior statement of a
witness who is present at trial and subject to sse&@mination may be used as
affirmative evidence with substantive independeastitnonial value.



recorded statements in Spanish to a Spanish-sgegkhce officer. It
appears that the statements were translated bysarmp@ho was not court-
certified as required by Supreme Court Administatirective 107. The
record further reflects that the first statemens wat utilized by either party
during the course of trial. The second statemexd used to cross-examine
the robbery victim at trial, but was not admittedoi evidence. As such,
Bezarez's claim of error is without a factual foatidn and the Superior
Court properly denied it.

(5) Bezarez next claims that the Superior Coudceby permitting
evidence of “prior bad acts” in violation of D.R.BE04(b). Because this
issue was unsuccessfully raised by Bezarez in hisctdappeaf, it is
procedurally barred as formerly adjudicafed.Moreover, there is no
evidence that reconsideration is warranted in theerést of justicé.
Therefore, the Superior Court properly denied taerc

(6) Bezarez's final claim is that the Superior @arred by denying
his ineffective assistance of counsel claims apdcidically, his claims that

his trial counsel failed (i) to request a jury m&tion undeBland v. Sate,

®Diazv. State, 743 A.2d 1166, 1181-82 (Del. 1999).
®1d. at 948-49 (concluding that evidence that Bezdrad previously fired the gun used
in the killing was admissible under D.R.E. 404(b)dstablish absence of mistake or
accident and was not unduly prejudicial).
;Super. Ct. Crim. R. 61()) (4).

Id.



263 A.2d 286, 289-90 (Del. 1970) and (ii) to objexthe Superior Court’s
use of Section 3507 statements that were translayedn uncertified
translator, and also that his appellate counskdddo raise the issue of the
Section 3507 statements on direct appeal.

(7) In order to prevail on a claim of ineffectigssistance of counsel,
the defendant must demonstrate that his counspiesentation fell below
an objective standard of reasonableness and tliatfob his counsel's
unprofessional errors, there is a reasonable pridigaihat the outcome of
the proceedings would have been diffeferlthough not insurmountable,
the Srickland standard is highly demanding and leads to a strong
presumption that the representation was profestjorsasonablé’ The
defendant must make concrete allegations of inw¥ecassistance, and
substantiate them, or risk summary dismissal.

(8) None of Bezarez's ineffectiveness claims w#hds scrutiny
underStrickland. He first claims that his trial counsel should&aequested
a cautionary jury instruction, pursuantBbtand, regarding the weight to be
accorded accomplice testimony. Although Bezaret®rney did not

request such an instruction, Bezarez cannot shgwresulting prejudice

® Srickland v. Washington, 466 U.S. 668, 688, 694 (1984).
19 Flamer v. Sate, 585 A.2d 736, 753 (Del. 1990).
X Younger v. Sate, 580 A.2d 552, 556 (Del. 1990).



since there was significant additional evidence snéed at trial
corroborating the testimony of Bezarez's accompficeBezarez’s claims
that his trial counsel improperly failed to objdot the admission of the
Section 3507 statements and that his appellatesebumproperly failed to
raise a claim regarding the statements on direpeapare both without
merit since neither of the statements was admitiedevidence at trial. As
such, the Superior Court properly denied Bezaneefective assistance of
counsel claims.

NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED.

BY THE COURT:

/sl Jack B. Jacobs
Justice

12 grith v. Sate, 991 A.2d 1169, 1177-80 (Del. 2010) (the prejuliéffect of the
absence of 8land instruction depends upon the facts and circumstanteach case).



